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BEFORE THE FAIR POLITICAL PRACTICES COMMISSION

In the Matter of

Opinion regquested by
Robert C. Herr, Attorney for
Del Monts Corporatlon

No. 75-208
Feb 1, 1877

et e e e

BY THE COMMISSION We have been asked the following
guestions by Robert C Herr, an attorney representing the Del
Mente Corporation.

Del Monte Corporation (hereinafter "Del Monte™) employs
a lobbyist and files periodic reports disclosing certain informa-
tion about 1ts lobbying activities Ei1ght employees of Del
Monte serve as members of agricultural beoards and committees
involved 1n a variety of agricultural firelds including the
Processors Clingstone Peach Advisory Board, Prune Advisory
Board, Raisin Advisory Board, Cannery Inspection Board and Pear
Grading Committee These employees participate on their respective
boards on company time and as part of their duties as employees
but do not receive extraordinary compensation for such particilpa-
tion In the ordipary course of serving on such boards, said
employees engage 1n direct communication with other members of
the boards and with officirals of the Department of Food and
Agriculture or Department of Health, 1n part for the purpose of
influencing the actien of such persons on regulations being
censidered by the boards In addition, Del Monte frequently
engages 1n purchases, sales or other business transactions with
business entities of which a proprietor, partner, director,
officer, manager or person owning more than a 50 percent owner—
shi1p interest 1s a member of a board or committee 1aentified
above, or 15 a member of one of the other marketing boards
organized under Califorpia law

Based on the feregoing facts, Del Monte has asked

1 Are the boards and committees identified above
"state agencires" within the meaning of Government Code Section
82049 and 2 Cal Adm Code Section 13249

2 Are the members of those boards and committees,

including the Del Monte employees above-named, "agency officials”®
within the meaning of Government Code Sectjon 820047

/77



3 FPP
No 75-208 C OPINIONS 12
Page Two

3 In determining whether a board member employee
spends 10 per cent or more of his compensated time on activities
which are reportable under 2 Cal Adm Code Sectien lb620 and,
thus, whether such employee's gross compensation must be allocated
and repcrted as a "payment to influence legislative or admipnils-
trative action" pursuant to Government Coae Section 86109(c),

15 Del Monte required to include any portion of the employee's
time spent on board business?

4 Is Del Monte reguired to report the salaries,
employee benefits and other payments to the named employees as
"exchanges™ pursuant to Government Code Section B610%(d)~?

5 Is the time spent by Del Monte employees 1n thear
official capacitles as board members to be counted by such employees
in determining whether they meet the "substantial or regular”
test for "lobbyists™ in 2 Cal Adm Coae Section 1823%(e){2}{A)?

6 Are the Del Monte employees, to the extent Of
their time spent acting within their official capacities as
board members, exempt from the provisions of Chapter & of the
Political Reform Act of 1974 by reason of Government Code Section
86300(al” 1If so, does this cxemption extend to the obligation
of employers to report such employees' compensation as "payments
to i1nfluence legislative or administrative action" pursuant to
Government Code Section 86109{c)? To any other repeorting obligation?

7 Subject to the exceptions in 2 Cal Adm Code
Section 18650, 1s Del Monte reguired by Government Code Section
B6109{e) to report 1ts "exchanges"™ with other business entities
which are represanted on agricultural boards and commikttees by
their proprietors, partners, directors, officers, managers or
persons having more than a 50 percent ownership interest in such

entities?

3 In determining whether a non-board member Del
Monte employee spends 10 percent or more of his compensated time
on activities which are reportable under 2 Cal Adm Code Sections
18620 or 18621 and, thus, whether such employee's gross compensa-
tion must be allocated and reported as a "payment to influence
legislative or administrative action” pursuant to Government
Code Section 86109(c), 1s Del Monte reqguired to include as part
of the 10 percent the time spent by such an employee on Communi-
cations with the above-listed Del Monte employee board members
concerning matters before such boards?

9 If the answers to any of questions 3, 4, 7 and 8
are affirmative, from what date should Del Monte accumulate and
report the reguired information®
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CONCLUSION

1 The agricultural marketing boards, Cannery Inspec-
tion Board and Pear Grading Committee are state agencles Gov-
ernment Code Section 3204%, 2 Cal Adm  Section 18249

2 Members of these boaras are agency officials
because they are members of a state agency who participate 1in
administrative action i1n other than a purely clerical, secre-
tarlal, or minister:al capacity Government Code Section 82004

3 When salary payments to board members are report-
aple, they are reportable as exchanges, and are not reportable
as "payments to influence legislative or adminmlstrative actaion "
Government Code Section d6l09{a)

4 Salary raid to an employee who serves on any of
the boards listed above 1s an exchange because the beard member
15 an agency officiral The exchange 1s reportable 1f the amount
of salary paiwd to the employee exceeds 51,000 1in a calendar
year

5 Although the duties performed by board members
may involve activities that ordinarily would make them “"lobbyists®
wilthin the meaning of Government Code Section 82019, Del Monte
employees are exempt from the lobbyist reporting requirements by
reason of Government Code Section 86300{(a) while functiening 1in
their otficilal capacities as members of agricultural boards
However, members of the boards who attempt to influence legisla-
tive action and who would he required teo register as lobbyists
except for the provisions of Section 8b300(a) may not make gifts
aggregating more than $10 1n a calendar month to ah elected
state officer or legislative official

6 As 1ndicated above, pursuant to Government Code
Section ¥6300(a) members of the boards, to the extent they act
within the scope of their official duties as hoard members, are
exempt from the provisions of Chapter 6 of the Political Reform
Act However, this exemption does not alter Del Monte's respon-
sibility to report salary payments to such officials as "exchanges "

7 Del Monte must report “"exchanges" with other
business entities which are represented on boards by their
proprietors, partners, directors, officers, managers or persons
having more than a 50 percent interest 1f the board 1s one
which Del Monte attempts to influence within the meaning of 2
Cal Adm Code Section 18600 and 1f the value of an exchange ot
exchandes with any such business entity exceeds 31,000 1in a
calendar year Government Code Section d46l09(e)
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d In determining whether a non~board member employee
spends 10 percent or more of his compensated time on actlvities
which are reportable under 2 Cal Adm Code Sectaions 18b20 or
16621, Del Monte need not include as part of the 10 percent the
time spent by such an employee communicating with cther Del
Monte employees who are members of the above listed boards

9 While 1ts oplnion request was penalng, Del Monte
recerved interim advice from the staff See 2 Cal Adm Code
Section 18329(b){3) The reporting obligations imposed by this
opinion, ko the extent that they differ from that 1nterim advice,
will take effect when the opinicn 1s adopted by the Commission
and wiil be given prospective appltication only

ANALYSIS

1 The agricultural marketing beards, Cannery Inspec-
ticn Board ana the Pear Grading Committee are state agenf}es,
as that tera 15 defined 1in Government Code Section 8204¥=" and
amplified by regulation 2 Cal Adm Code Section 18249 Section
82049 defines state agency to 1ncluoe "every state bureau,
board ano commission ® The regulation i1mplementing Section
82049 {2 Cal A&dm Code Section 1824%) sets forth four criter:a,
all of which must be met by every "state agency" {l) the
agency must be established by statute, executlve order or the
Constitution, (2} at least one voting member must be an elected
state cfficer or appointed by an electea state officer, agency
officral or a state agency, (3) the agency must be financea by
state funds or pe sub)ect b0 approprlation in the state oudget,
and {4) the agency must 1nclude an area larger than one county
within 1ts jurisdiction

Th1s opinion request ralses guestions concerning five
difrerent agricultural boards, each of which meets the four
criteria set forth 1n 2 Cal Adm Code Section 18249 First,
all are established by statute The Processors Clingstone
Peach Aavisory Board, Prune Advisory Board and Raisin Advisory
Board are organized under the California Marketing Act of 1937,
Food ano Agricultural Code Sections 58601, et 5%3 The Pear
Grading Committee 15 organized under the Agriculture Producers
Marketing Law, Feoa and Agricultural Code Sections 59501, et
Segq The Cannery Inspection Board 1s established by Section

1/ 411 statutory references are to the Government
Code unless otherwise noted
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26380 of the Health and Safety Code Second, members of each
board are appointed by an agency official or a state agency
Members of all of the beoards except the Cannery Inspection
Board are appolnted by the Director of the Department of Food
and Agriculture The Cannery Inspection Board consists Of the
Director of the Department of Health and four persons appoilnted
by the Department of Health Third, the boards are financed by
assessments collected from members of the industry being regu-
latea, and these assessments have been deemed to be state funds
See 54 Ops Attty Gen 1, 7 (19%75) Lastly, the boards exercise
jurisdiction over a geographlcal area that includes, 1n every
case, an area larger than one county Conseqguently, 1t LS
clear that the agricultural boards with which we are concernea
1n this opinioh request are "state agencles” within the meaning
of the Political Reform Act

2 Members of the boards are "agency officials "
The term "agency offlci1al™ 15 definea 1n Section 82004 to mean

any member, officer, employee or consultant of
any state agency who as part of his official respon-
sibilities partlcipates 1n any administrative action
1n other than a purely clerical, secretarial or mini-
sterial capacity

{Emphasis added )

This definition reguires two things the inaividuals who sit
on the agricultural pbocards must be "members ofz? state agency”
within the meaning of the Political Reform Act=" and they must
participate 1n adminlstrative action in other than a purely
clerical, secretarial or ministerial capacity

With respect to the first criterion, we have deter-
mined in a previous opilnicn that the phrase "member of any
state agency” has a particular meaning 1n the context of the
Political Reform Act and includes only members of boards with

2/ Of course, 1t also would suffice i1f they were

"officers, employees or consultants” of the agricultural boards.
We think 1t 1s clear, however, that the relevant appellation,

1n the context of Section 82004, to describe 1ndividuals servaing
on agricultural boards i1s "member," not cfficer, employee or
consul tant
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decision~making authority See Opinion requested by John C
Morrissey, 2 FPPC Opinions 84 (No 75-099, July 6, 1976}
Accordingly, the agricultural boards and committees must possess
decision-maklng authority 1n order for the persons who 51t on
such boards to be "members" and, hence, agency officials

Although we were operating in a different context,g/
we have adopted a regulation which defines when a board or
committee possesses decislon-making authoraity That regulation
provides, 1n pertinent part, that

A board or commission possesses decislon-making
authority whenever-

(A) It may make a final governmental decision,

(B} It may compel a governmental decision, or
1t may prevent a governmental decision either by
reagson of an exclusive power to 1lnitiate the decision
or by reason of a veto which may not be overridden,
or

{C) It makes substantive recommendations which
are, and over an extended pariod of time have been,
regularly approved without sign:ficant amendment or
modirfication by another public official or govern-
mental agency

2 Cal Adm Code Section 18700{a)(1l)

We think this regulation also provides an appropriate definition
for what constitutes decision-making authority 1n the context

of the definition of "agency official " Accordingly, we rely
on 1t herein and, without dwelling on the point at length,
conclude that the agricultural boards and commissions with

which we are concerned do possess declsion-making authority

3/ We were defining the term "public official® for
purposes of Chapter 7 of the Political Reform Act The relevant
definition, however, 1s very similar to the definition of "agency
official,” since public efficial includes "every member, officer,
employee or consultant of a state or local government agency "
Section 82048

6/77
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The Cannery Inspection Board, for example, actually
makes governmental decisions {Health and Safety Code Section
23401) wWith respect to the Processors Clingstone Feach Advisory
Board, Prune Advisery Board and Raisin Advisory Board, therr
constderation and recommendaticn regarding a variety of matters
15 required before the Director of the Department of Food and
Agrlculture can act and, hence, they can prevent governmental
decisions by reason of the exclusive power to 1nitirate such
decisions (see, e g , Food and Agricultural Code Sections 58443,
56846, 53161 and 59171, see also 53 Ops Attty Gen 625 (1975))
Similarly, the Pear Grading Committe¢ has approval power regarding
certain regulations i1ssued by the Director of the Department of
Food and Agriculture and, thus, can prevent those decisions
(Food and Agricultural Cooe Section 59728}

Turning to whether the "members™ of the agricultural
beards and committees participate in administrative action 1in
other than a purely clerical, secretarial or ministerial
capacity, we think 1t 1s clear that they do The agricultural
advisory boards administer the marketing orders 15sued by the
Director of the Department of Food and Agriculture and recom-
mend rules ano regulations related to these marketing orders
Food and Agricultural Code Section 58846 The Pear Grading
Commtittee 1s responsible for approving "grade, quality, and
s1ze regulations™ under the marketing program of the Agricultural
Producers Marketing Law Id Finally, rules ana regulations
are required to be submitted to the Cannery Inspection Board at
least five days orior to the date of adoption Health and
Safety Coae Section 28441

By endaging in the aforementioned activities, the
members of the agricultural boards participate 1n administrative
action within the meaning of Section 82004 Administrative
action 15 broadly defined to include the proposal, drafting and
development of rules and regqulations, as well as their enactment
or defeat Section 82002 Accordingly, the fact that regulations
are recommended, reviewed or developed by one entity and adopted
or approved by another does not mean that the recommending,
reviewing or developlng entity 1s not participating 1n the
aaministrative process which eventually results in the promul-
gatioen of a regulation

Because the 1ndividuals who sit on agricultural boards
and committees are “"members" of a state agency and participate
1n administrative action 1n the reqguistte fashion, we conclude
that they are "agency officials " We observe, moreover, that
this conclusion 1s not altered by the fact that members of the

6/77
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boards are pai1d little or no compensation &/ There 15 nothing
in the Political Reform Act that 1ndicates an intenticn to
limit 1ts coverage to salaried members of state agencies To
the contrary, the definition of "agency otfici1al™ 15 concerned
with the responsibil:ities exercised by the offrcial ana, hence,
the determination of whether a member oF an agricultural board
1s an agency official turns on whether the board has declsion-
making authority and participates 1n administrative action, not
on whether the member receives compensation

3 and 4 when reportable, salaries paid te Del
Monte employees who are members of agricultural boards and
commlttees are reportable as exchanges under Section B6109%(d),
not as payments to 1nfluence legislative or administrative
action under Section 86109(c) In an Optinion reguested by
John € #Merrissey, 1 FPPC Opinlons 130 {Ho 75-066, October 1,
1975), we held that salary payments to company employees who
are also agency officials are exchanges, not payments to 1n-
fluence administrative action, and that such payments may be
reportable 1f the salary exceeds $1,000 1n a calendar year In
that opinion, we observed that routine fringe benefits are not
included in determining whether salary payments total $1,000,
but that payments in lieu of wages are includable

Our conclusion in the Morrissey opinlon governs reso-
lution of the instant case Thus, Del Monte's salary payments
to employees who serve on the boards listed i1n this opinion
request are "exchanges,” not payments to influence administra-
tive action, and frange benefits are not part of the "exchange®
for g?rposes of determining whether the 51,000 thresheld 1s
met =

3/ Members of the boards are unsalaried but receive
reimbur sement for expenses 1ncurred 1n carrying out their duties
Food and AgQricultural Cede Section 58844, Processors Clingstone
Peach Advisory Board, Prune Advisory Board .nd Ra.sain Advlsory
Board, Foed and Agricultural Code Section 59941, Pear Grading
Comm:ttee, Health and Safety Code Section 28382, Cannery Inspec-
t1on Board

é/ Because the salary payments are "exchanges” with
“"agency offlcials," 1t 1s not necessary to address Mr Herr's
guestion concerning the 10 percent standard of 2 Cal Adm Code
Section 18620 That question would be relevant only :rf the
payments to the board member employees were "payments to 1n-
fluence legislative or administrative action "

6/77
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However, Del Monte 15 not requlred to repert salary
payments to all employees who are also agency officials Pursuant
to 2 Cal adm Code Section 18600, there are only two situations
unaer which Del Monte incurs reporting obligations based on
exchanges with agency officials First, Del Monte must report
exchanges with agency cfficials ¢f those agencies which are, or
should be, listed on 1ts lobbylst's registration statement 2
Cal Adm Code Section l8600(a) Second, Del Monte must disclose
exchanges with agency cfficials when 1t spends $250 or more in
any one month to 1nfluence legislative or administrative acticn
and an agency official with whom 1t engages in an exchange 1s
an cfficial of one of the agercies whose administrative actiens
Del Monte attempts to i1nfluence 2 cal Adm Code Section
13600(D) We want to emphasize that this second obligation,
which arises pursuant te Section 86108(b}, exists independent
of any reporting obligations imposed on Del Monte by reason of
1ks status as an employer of a lobbyist In other words, Del
Monte must file reports pursuant Eo Section 86109% 1f 1t employs
a lobbyist and, tegardless of whether 1t employs a lobbyist, 1f
1t expends 3250 or morg/ln a month to influence legislative or
administrative action ~ However, 1t 1s only 1f Del Monte
falls into one of these two categories and 1f the requirements
of 2 Cal BAam Code Section 18600 are satisfied that i1t will
have to disclose salary payments to employee board members as
exchanges with agency officials

5 and 6 While functioning in their official capac~-
1t1es as members of agricultural boaras and committees, Del
Monte employees are not subject to the lobbyist reporting pro-
vistons of Chapter ¢ of the Political Refora Act Accardingly,
the time spent by board member employees functioning in thear
official capacities need not be counted 1n determining whether
they meet the "substantial or regular®™ test of 2 Cal Adm Code
Section 18239(e}(2}(A)

Section 86300(a} provides, 1n pertinent gart, that
the lobbyilst provisions of Chapter 6 are not applicable to "any
employee of the State of California acting within the scope of
his employment ™ Although agricultural board nembers are not,
strictly speaking, "employees,” we think they are similarly

b/ Although the reporting requlrements imposed by
Sections 86108{a) and {b) ari1se 1ndependently, Del Monte may
disclose all required information on a stngle Form o50 The
reporting obligation i1mposed by Section H6108(b} arises only 1n
those months that a filer makes reportable payments exceeding
$250

es77
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situated 1n terms of the purposes of Section B6300(a) and,
therefor;, conclude that they are within the ambit of the
section — Section B86300(a) 1s designed to permit persons
invelved 1n state business to perform their official functions
free from unnecessary restraints and reporting obligations that
would not further any public purpose It 1s clear that agri-
cultural board members are performing a state function pursuant
te a statutory authorization when they attempt to 1nfluence
administrative action and we can percelve no reason why they
should be treated any differently than other state “"employees”
who perform similar functians

Of courses, we recognize that a board member often 1s
furthering the interests of his employer when serving on the
board, as well as the interests of the 1ncustry the board 1is
supposed to serve However, the i1nterests of the board member's
employer and those of the industry generally are the same and,
hence, 1n serving these two 1nterests the board member 15 merely
performing the official function avthorized by the statute
pursuant to which he serves Moreover, in performing this
official function, he presumably 15 furthering the interests of
the state See Food and Agricultural Code Sections 58652,

58653 and 5By52 Under these circumstances, we think the agri-
cultural board members, to the extent they act within the scope

i we realize that 1n our discussion of whether
agricultural board members are "agency officials” we relied on
the Morrissey opinion, 2 FPPC Qpinions o4 (No 75-099, July 6,
1976), and concluded that they are "members” of a state agency
and not empleyees See p 6, supra However, we do not think
that our conclusion herein 1s Inconsistent with our earlier
conclusion The term "employee,™ as used 1n Section 82004, 1s
part of a series of terms designed to aesignate all of the
possible titles applicable to various persons who work in a
state agency and 15 1ncludeda 1n the series to make 1t clear
that all of the positions specified fall within the dafinition
of agency official Sectlon 86300{a), on the other hand, 1s
not designea to accomplish this aetinitional purpose Rather,
1t ts a provision which seeks to exclude certain functionaries
of the state from the provisions of Chapter & In doing 50, we
think that the term "employee" 15 used in an all-inclusive
sense and refers to anyone who performs official duties for the
state, regardless of whether that person's specific designation
would be member, officer, employee or consultant of a state
agency In this sense, "employee,” as used 1n Section 86300{a},
15 similar to the term "designated employee" 1n Section 8201w,
which expressly includes "members" of state agencies as well as
"employees" of those agencies Hence, we think 1t L5 permissible
to conclude that "employee of the State of California," as used
in Section 86300(a), 1ncludes a "member™ of a state agency

6/77
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of their official duties, should be exempt from the log?yist
provisions of Chapter 6 by virtue of Section 86300{a} —

In reaching this conclusion, we also rely on the fact
that no public purpose would be served by the opposite result
Agricultural board members are “"public officials " Hence, the
conflict of interest prohibaition of Section 87100 prevents them
from making, participating in making or attempting to use thear
official pesitions to i1nfluence a decision that would promote
the special 1nterests of their private employers 1n contravention
of the interests of the i1ndustry regulated by the board on
which they serve Section 87100. Moreover, as designated
employees of state agencies, agricultural board members will be
subject to a conflict of interest code Pursuant to the pro-
visions of such a code, board members will be required to dis-
close relevant investments, lnterests in real property and
income Section 87302(b} In addition, they will be required
to disqualify themselves from maklng or particilpating 1n the
making of decisions which could foreseeably affect those interests
1n a material way Section B87302(c) Requiring agricultural
board members and their employers to also file lobbylst reports
pursuant to Sections 86107 and 86109 would provide laittle, Lf
any, additional valuable information and no additional protection
It would, however, significantly increase reporting burdens
We decline to adopt this course and for this reason, too, concludeg/
that Section B6300{a) 1s applicable to agricultural board members =

Del Monte also has asked whether the exemption set
forth 1n Section 86300(a), 1f 1t 1s applicable, extends to Del
Monte's obligation to report salary payments as exchanges or to

87 In concluding that board members are exempt from
the lobbying provisions of Chapter 6, we want to emphasize that
this exemption extends only to the performance of their official
duties Moreover, we note that our conclusion herein 1s premised
on the assumption that when performing their official duties
enmployee board members exercise independent Judgment concerning
board matters We ao not address 1n this opinion the guestion
of the applicability of Section 86300{(a) to a situation where
an employee board member performs his functions pursuant to
instructions Erom his employer

9/ We note that pursuant to Section 86300(a) board
members who attempt toc influence legislative action and who
would be required to register as lobbyists except for the pro-
visions of Section 86300(a) are prohibited from making gifts
aggregating more than $10 1n a calendar month to an elected
state officer or legislative cificial

AT
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any other reporting cbligation Section $6300(a) exempts Del
Monte's employees who serve en agricultural boards and commit-
tees from the auties and prohibitions i1mposed on lobbyists but
does not aftect the company's reporting obligations 1n any
other way In cther words, the provasions of Section 86300{a)
do not affect the status of board members as "agency officials,"
and Del Monte must dlscia;e reportable exchanges involving
those agency officirals =—

7 Del Monte may be reguired to report certain
"exchanges" with business entities that are represented on
agricultural boards by their proprietors, partners, directors,
ofricers, managers or personf]paVIng more than a 50 percent
interest Section 86109(e) == However, this potential reporting
obligation under Section #86109{e) 1s caircumscribed in three
ways by Commission regulations First, Commission regulations
exclude from the reporting regulrement exchanges resulting from
an offer of goods made by the Eiler, Del Monte 1n thls 1nstance,
to a business entity in which an agency ©fficial has a substan-
t1al 1nterest as long as the offer :s made on i1dentical terms

10/ We note that the Attorney General has issued an
opinion which alse addresses the question of whether an eaployee
who serves on an agricultural marketing board and 1s compensated
by his private employer for seeking to i1nfluence the administrative
actlons of the board can become a lobbyist while performing his
hoard functions AG Op No SO 75/1Y {August 12, 1976) The
Attorney General's opinion concludes that an employee could
become a lobbyist under these circumstances :f the criteria ot
Section 8203Y are satistiea but states that the c¢riterla cannot
be satisfied 1t the employee boara member "1s tree Lo cxercise
1ndependent judgment and 15 not instructed on how he must vote
or funcrion on the board by his private employer " A G Op ,
supra at n 6 Because we have "primary responsibllity tor
the administration and implementation” of the Political
Reform Act, Section 83111, we do not consider opin:ons of the
Attorney General binding and reserve the right to independently
interpret the provisions of the Act 1n the context of interpre-
tive opinlons 1ssued pursuant to Section 83114 We observe,
however, that the conclusions of the two optnions issued 1n
thi1s 1nstance are not 1nconsistent and, therefore, do not present
the problem of conflicting rnterpretations ot the act Both
opinions conclude that an employee board member cannot become a
lobbyi1st :f he exercises independent judgment while performing
his offici1al duties on the board

1/ Sectton Bbl0Y9{e) applies to exchanges whose
total value 1s 51,000 or more 1n a calendar year
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to the public at larye 2 cal Adm Code Section 18650(b}(1) 12/
Second, 2 Cal adm Code S=2cttion 18650(cC) reguires reporting of
exchanges with business entities 1n which an agency official

has the requisite 1nterest only 1f, at the time of filing, the
filer acfs;lly knows that the entity 15 a "specified business
entity;"==’ and there 1s no requirement to make specific ainquiry
ot persons or busilness entitles about their status unless such
inguiry would be made 1n the ordinary course of business 2

Cal adm. Code 3ection 18650(c) Finally, Del Monte's reporting
obligations extend only to business entities whose proptietors,
partners, directors, officers, managers, or more than 50 percent
owners are members of the same agricultural boards which Del
Monte's labbyist attempts to influence or which, Lf Del Monte
becomes a Section 86108(b) filer, one of bel Monte's employees
or agents attempts to influence 2 Cal Adm C(ode Section
15600({a) ana (b) See discussion of thls regulation 1in relation
to questions 3 and 4, supra at 9

To recapitulate, exchanges with a business entity
represented on an agricultural board or committee are reportable
by Del Monte 1if {1} the total value of the exchanges with the
business entity 1s 51,000 or more 1n a calendar year, (2} the
exchanges do not result from an offer of goods made by Del
Monte on 1dentlcal terms to the public at large, {3) Del Monte
knows that a member of the agricultural board or committee 15 a
proprietor, partner, director, officer, manager or person having
more than a fifty percent ownership interest 1n the business
entity, and {4) the Del Monte lobbyist or, 1f Del Monte 15 a
Section BulQ8(b} filer, a Del Monte fgployee or agent attempts
to 1nfluence the agricultural board =—

8 ASs a lobbyist employer Del Monte 15 reguired to
report certain costs attendant to direct communication between

127 Most of the commercial transactions aisclosed by
Del Monte prokbably are negotiated individually and, thus, are
not subject to this exclusion

13/ 2 Cal Adm Coae Section 1B650(a}(2) defines
“specified business entity" to mean

a business entity in which the filer knows or has
rzason to know that an elective state official, legis-
lative official, agency official, or state candidate
15 a proprietor, partner, director, officer, manager,
or has more than a fifty percent oOwnérshilp Lnterest

14/ Wwe observe that 1n the situation where Del Monte
15 a Section dbl03(b} Eiler, the employee attempting Lo influence
the agricultural poard would have to be a Del Monte employee
other than the Del Monte employee serving on the board

-1
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1ts employees and agency officials 1f the purpose of the com-
munication 15 to 1nfluence administrative action Comm1ission
regulations provide that the reporting requirement applies only
to employees who spend 10 percent or more of their compensated
time in any one month devoted to direct communicatlon 2 Cal
adm Code Sections 1B620(a){4) and 18621(a)(3) In determining
whether a Del Monte employee spends 10 percent or more of his
compensated time on reportable activities, Del Mente need not
include as part of the 10 percent the time spent on communica-
tions between the employee and other Del Monte employees who
serve as members of the Processors Clingstone Peach Advisory
Board, Prune Advisory Board, Raisin Advisory Board, Cannery
Inspection Board and Pear Grading Committee

Although these communications arguably might be con-

~si1dered direct communications for the purpose eof influencing
administrative action, 1t would be extremely difficult to dis-
tinguish such communications from routine conversations regard-
1ng company business Under these cilrcumstances, we do not
beli1eve that the public 1interest would be served by requiring
filers such as Del Monte to record payments attributable to
commun icatlons between 1ts own employees Of course, the time
that Del Monte employees spend communicating with board members
who are not Del Monte employees should be included to determine
whether the 10 percent threshold has been exceeded

9 Lastly, bDel Monte has asked when the reporting
obligations outlined above will commence Opinions become
effective when they are adopted by the Commiss:ion 2 Cal Adm
Code Section 18324 Opinions, however, merely interpret obliga-
t1ons established by the Political Reform Act and do not, 1n
and of themselves, 1mpose obligations Nevertheless, while
this opinion was pending, Del Monfg/sought and obtained interim
advice from the Commission staff - Del Monte was entitled to
rely on that advice See 2 Cal Adm Code Section 18329{e)
Accordingly, the reporting obligations outlined in this opinion,
to the extent they differ from that interim advice, need be
followed by Del Monte only from the effective date of this
oplnion

Approved by the Commission on February 1, 1877
Concurring Carpenter, Lapan and Quinn commissioner Lowensteln

dissented

Commissioner

lé/ Letter from Natalie £ West, Falr Political
Practices Commission to Robert W Naylor, Pillsbury, Madison
and Sutro, January 26, 1976
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LOWENSTEIN, CHAIRMAN, DISSENTING IN PART I join
1m Parts 1 - 6 and 8 — 9 of the majority opinion but I am
unable to concur in Part 7. I believe Part 7 15 i1nconsistent
with the Political Reform Act and c¢reates an inequitable
result for no good reason that the majority has explained or
that I am able to discern. Furthermore, the majority's
opinion is misleading because a casual reading appears to
suggest that certain transactions need not be disclosed, but
a more careful reading i1nd:cates that 1f Del Monte or any
similarly situated filer does not disclose such transactions
1t will very likely have committed a violation and at any
rate will be i1nviting an 1nvestigatlon by the Commission
staff or other enforcement agencies.

The Political Reform Act imposes disclosure reguire-
ments on individuals and organizations that employ lobbyists
or which spend $2530 or more per month to influece legislative
or administrative action. (For conventence, such individuals
and organizations are referred to hereln as "influencers."}
Part 7 of the majority opinion relates to the required dis-
closure of certalT/exchanges between the "influencer™ and
adgency officrals.~ The clear purpose for the recuirement
of disclosure of such exchanges 1s to deter corrupt transac-
tions and to bring to light economic relationships which,
while not corrupt, could create a conflict of interest or
otherwise affect the judgment of an agency official in reaching
decisions on matters affecting "influencers" with whom such
relationships exist

Government Code Section B6109, which contains the
requirement for disclosure of exchanges, i1ncludes no express
exception to the reportability of exchanges with agency
officirals Nevertheless, since few 1f any "influencers"”
deal with every agency of state government, there 1s no
reason Lo believe that Section 86109 1s intended to cover
exchanges with tndividuals who qualify under the general
definition of Section §2004 as "agency officials” but who do

L/ The "influencer” must disclose exchanges not
only with agency officials but with members of the immediate
family of agency officials and with business entities 1n
which an agency official 15 a proprietor, partner, director,
officer, manager or has more than a fifty percent ownership
interest Government Code Section B6109(d) and {(e) pel
Monte's specific guestion relates to disclosure of exchanges
between Del Monte and such a business entity. 5Since the
answer to Del Monte's question i1s contingent on whether
disclosure 15 required of exchanges with the agency official,
for simplicity's sake I analyze the latter guestion in the
text
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not work 1n agencies that have any dealings with the "influencer”
in question. For example, 1f Del Monte attempts to influence
the actions of an agricultural board, 1t 1s understandable
that Del Monte should be required to disclose any exchanges
wlth members and employees of that board On the other

hand, 1f Del Monte has no dealings with such state agenciles
as the Department of Veterans Affairs, the Department of
Corraections or the Military Department, no ourposes of the
Political Reform Act would be served by requiring disclosure
of exchanges between Del Monte and the officials of such
agenclLes

For thi1s reason the Commission at a very early
stage unanimously adopted a regulation i1nterpreting Section
86109, when appli=ad toc any gilven “1nf1u3?cer," to 1nclude
only the officials of certain agencies = Specifically, an
"1nfluencer" who employs a lobbylst must disclose exchanqges
with officirals of agencies whose administrative actions the
lobbylst attempts to influence to such an extent that the
lobbyist must li1st the agency on h1s registration statement.
An "influencer” who spends 5250 or more per month attemptling
to 1nfluence legtslative or adminlstrative action must dis-
close exchanges with officials of agencies whose admgplstra-
tive actlons the "influencer" attempts to influence =

The background of 2 Cal Aadm Code Section 186400,
as set forth above, 1s central to my disagreement with Part
7 of the majority opinion Employees of Del Monte are members
of the agricultural boards in gquestion pursuant to a statutory
requirement that a specified number of board members be
producers or handlers of the regulated commedity See,
e.g , Food and Agricultural Code Section 58842 Although we
have agreed that the board members may and should4 xercise
independent judgment when they sit on the boards,-’ nevertheless
their eligibility to be members of the boards arises out of
their employment with Del Monte, and 1in this sense they may

2/ 2 Cal. Adm Code Section 184600 The Political
Reform Act became effective and this Commission came 1nto
ex1stence January 7, 1975 The predecessor to the regulation
was adopted on an emergency basis during the Commission
meeting of January 14-16, 1975, and the permanent regulation
was adopted 1n 1ts present form on May 15, 1975.

3/ 4n "influencer®™ who falls within the first
category will usually fall into the second as well The
compensatlon paid to the lobbyist alone will 1n most cases
exceed $250 par month I assume herein that Del Monte falls
inte both categories

1/

~ See Majority Opinion, n 8
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fairly be said to sit on the boards as representatives of
Del “Monte. The gquestion presented to us 1s whether under
these clrcumstances Del Meonte, as an "influencer" subject to
the Section B6109 disclosure regulirements, 1S entitled to
regard agricultural boards on which Del Monte 1s represented
by 1ts own employees as coming within an exceptinn, the
purpose of which was to avo:id disclosure of exchanges with
officials of agencies that are removed from the "influencer's"
areas of concern and with which the "influencer" has no
dealings To me 1t 15 clear that this guestion should be
answered 1n the negative.

The majority concludes that Del Monte need not
disclose exchanges with members of an agricultural board on
which 1t 15 represented :f Del Monte's lobbyist does not
attempt to influence the board and :f ne other Del Monte
employze or agent attempts to influernce the board In my
opinion this formulation i1s i1nadequate because it fails to
recoqnize that Del Monte's attempt to influence 1s intrinsic
to Del Monte's representation on the beard The majoriLty
cannot suggest that when the Del Monte representative walks
into the board meeting room he forgets everything ha ever
knew about the needs of Del Monte and the manner in which
Del Monte will be affected by the board's decisions The
majority recognizes that "{eo]f course, . a board member
often 135 furthering the interests of his employer when serv-
ing on the board... " Ante, p 10. But even 1f we were to
assume that this 1s not so and that the employee-board members
in reachlng decisions were always absolutely detached from
the 1nterests of Del Monte, it would still be the case that
because they are Del Monte employees they would be privy to
the types of information and viewpoints which, when communi-
cated, constitute "influencing "

The majority apparently recognizes the impossibility
of asserting that the board member 15 not at all “"influenced"
by his experience as an employee of Del Monte To avoid
this defect in :ts analysis the majority peremptor:ily "observe[s]
that the employee attempting to i1nfluence the agricultural
board w>uld have to be a Del Mcnte employee other than the
Del Monte employee servinag on the bhoard " Ante, p.13 n 14.
The majority offers ne explanation for why such 1nfluence
does not count The majority's "observation”™ 1s a bald
assertion with no foundation 1n the regulation and no apparent
Justification other than the majority's desire to eliminate
a disclosure requirement that it finds undestirable.

Even if the regulation were so worded as to lend

support to the majority’'s position, I cannot see how the
regulation as so applied could be valid The rationale for
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the regulation as stated above provided ample bas:s for 1ts
adoption by the Commission But that rationale 15 not even
arguably applicable to the present situation This polnt 1s
dramatized by the i1nequitable consequences that follow from

the majority's conclusion Suppose, for example, that a
competitor of Del Monte's otherwise gqualifies as an "influencer”
but happens to have no representative on a given agricultural
board. If such a competltor wanted to "influence™ the beoard

1t would have to do so by having one or more of 1ts agents
communicate with officials of the board. By doing S0 1t

would trigger 2 Cal. Adm Code Section 18600 and 1t would be
required to disclose exchanges with members of that board

It seems incredible to suggest that the unrepresented company
has greater ":influence" with the board than Del Monte, whose

own employee sits on the board, participates in 1ts deliberations
and votes on guestions that come before 1t. Hevertheless,

the majority requires disclosure of exchanges by the competitor
and not by Del Monte, without a word 1n defense of the dispavity
that 1s thereby ¢reated

The final irony 1s that whereas the majority 1s
apparently willing to stand on weak legal and conceptual
ground for the apparent purpose of eliminating disclosure
requirements that 1t does not favor, in fact the majority
opinien 1s likely to serve as a trap for any "influencer”
that rellies on 1t by not disclosing the pertinent exchanges.
Assuming the validity of footnote 14, discussed above, the
majority opinion excludes from consideration only those
attempts to 1nfluence engaged 1n by the employee-bcard member
himself Attempts to influence by other agents of the "influencer,"
including attempts to i1nfluence the employee-board member
himself, w1ll trigger 2 Cal Adm. Code Sectlion 18600 It 1s
true that in Part 8, in which I concur, we conclude that
salary to employees who communicate directly with the employee-
board member need not bg/reported as "payments to influence

administrative action."= But we do s¢ not on the premise
that no such influence takes place —- a premise that would
of course be untenahle -- but precisely because tha "influencing”

element of communications between company employees 1s 1nextricable
from the routine business element. The majority's conclusion

3/ It 1s i1mportant to keep 1n mind that "influencing
administrative actinn" and "payments to influence administrative
action" are altoqether different concepts with different
definlkions See Sections 82032 and 82045 The mere fact
that a payment 1s not a "payment to 1nfluence" under Section
82045 does not mean that the underlying activity 1s not
"influencing™ under Section 82032
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1n Part 7 will exempt an "i1nfluencer™ from reporting exchanges
only 1f no other employee or agent of the "influencer™ has
made any attempt ko tnfluence the employee-board member on

any adminlstrative action, It 1s extremely unlikely that

such a situation would ever arise in view of the almost
invisible line noted 1n Part 8 of the opinion between i1nfluencing
and other types of conversation and 1n view of the broad
definition of "influencing leglslaté}e or administrative
action” contained 1n Section 82032.< Even 1f by extreme
measutes the "influencer" were somehow able to "protect™ the
employee-board member from any "influence,” the failure to
report the relevant exchanges would i1nvite an nvestigation,
since the basis for nondiscleosure would appear so 1mplausible
to any 1nvestigating agency.

For these reasons I believe we should conclude 1in
Part 7 that the fact of Del Monte's representation on the
boards 1in question 1s sufficient to trigger 2 Cal Adm Code
Section 18600 with respect to those boards, and that the
exchanges between Del Monte and the other members of the
board are reportable, assuming of course that all the other
tests are met Since the majority disagrees, I respectfully
dissent

. L Y Lot

Daniel H. Lowensteiln
Chairman

8/ Section 82032 provides as follows:

"Influencing legislative or administrative action”
means promoting, supporting, i1nfluencing, modifying,
opposing or delaying any legislative or administrative
action by any means, including but not limited to

the provision or use of information, statist:ics,
studles or analyses.
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